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statement of Statutory J u r i s d i c t i o n 

A p p e l l a n t r e c e i v e d a sentence t h a t i n c l u d e d a p u n i t i v e 

d i s c h a r g e , b r i n g i n g h i s case w i t h i n t h e lower c o u r t ' s 

j u r i s d i c t i o n . 10 U.S.C. § 866(b)(1) (2006). F o l l o w i n g t h e lo w e r 

c o u r t ' s r e v i e w , A p p e l l a n t t i m e l y f i l e d a p e t i t i o n f o r g r a n t of 

r e v i e w w i t h t h i s C o u r t , b r i n g i n g h i s case w i t h i n t h i s C o u r t ' s 

j u r i s d i c t i o n . 10 U.S.C. § 867(a)(3) (2006). 

Statement of the Case 

On J u l y 20, 2009, a m i l i t a r y judge s i t t i n g as a g e n e r a l c o u r t -

m a r t i a l c o n v i c t e d A p p e l l a n t , i n accordance w i t h h i s p l e a s , of one 

s p e c i f i c a t i o n o f f r a u d u l e n t e n l i s t m e n t , two s p e c i f i c a t i o n s of 

u n a u t h o r i z e d absence, and f o u r s p e c i f i c a t i o n s of p o s s e s s i n g c h i l d 

pornography i n v i o l a t i o n of A r t i c l e s 83, 86, and 134, Uniform Code 

of M i l i t a r y J u s t i c e , 10 U.S.C. §§ 892, 918(1) and 934 (2006). 

A p p e l l a n t was sentenced t o confinement f o r f o u r y e a r s , 

f o r f e i t u r e of a l l pay and all o w a n c e s , and a bad-conduct d i s c h a r g e . 

The convening a u t h o r i t y approved the sentence as adjudged and, 

except f o r the bad-conduct d i s c h a r g e , ordered i t executed. General 

C o u r t - M a r t i a l Order No. 1-09. In accordance w i t h a p r e - t r i a l 

agreement, the convening a u t h o r i t y suspended a l l confinement i n 

excess of twelve months f o r a p e r i o d of twelve months. 

The lower c o u r t a f f i r m e d t h e f i n d i n g s and sentence on 
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J a n u a r y 21, 2011. A p p e l l a n t p e t i t i o n e d t h i s Court f o r r e v i e w on 

March 22, 2011. T h i s Court g r a n t e d r e v i e w on May 26, 2011. 

Statement of Facts 

Joshua F r y was born to drug a d d i c t e d parents who l i v e d on the 

s t r e e t s o f Los Angeles. (R. at 316.) H i s f a t h e r supported the 

cou p l e s ' drug h a b i t by s h o p l i f t i n g ; h i s mother c o n t r i b u t e d through 

p r o s t i t u t i o n . (R. at 316.) Joshua was one-y e a r - o l d when h i s 

f a t h e r ' s a r r e s t f o r s h o p l i f t i n g r e s u l t e d i n him bei n g p l a c e d i n 

f o s t e r c a r e . (R. a t 316.) His f a t h e r would l a t e r d i e of a drug 

overdose. (R. a t 317.) At age t h r e e , Joshua went t o l i v e w i t h h i s 

p a t e r n a l grandmother, Mary Beth Fry. (R. at 317.) Before he 

a r r i v e d at her home, the C a l i f o r n i a Department of S o c i a l S e r v i c e s 

informed Ms. Fry t h a t her grandson was m e n t a l l y r e t a r d e d and t h a t 

he was unable t o t a l k . (R. at 317.) T e s t i n g r e v e a l e d t h a t Joshua 

had an IQ o f 70. (R. a t 318.) Joshua was l a t e r diagnosed w i t h 

autism. (R. at 319; A.E. I I at 3.) 

Dr. J u l i e E. Schuck, a l i c e n s e d p s y c h o l o g i s t , began t r e a t i n g 

Joshua i n 2000, when he was t w e l v e - y e a r s - o l d . (R. at 315.) When 

she began t r e a t i n g Joshua, he had d i f f i c u l t y m a i n t a i n i n g eye 

c o n t a c t and w i t h m a i n t a i n i n g c o n v e r s a t i o n s w i t h h i s peers. (R. at 

311.) And he had a r e p e t i t i v e i n t e r e s t i n b e i n g a policeman, 

' United States v. Fry, No. NMCCA 201000179{N~M. Ct. Crim. App. 
January 27, 2011). 
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f i r e f i g h t e r , and a s o l d i e r . (R. at 311.) E v e n t u a l l y , Joshua was 

ab l e t o make eye - c o n t a c t , have f a c i a l e x p r e s s i o n s , and p r o p e r l y 

g r e e t people. (R. a t 311.) But h i s f i x a t i o n w i t h b e i n g e i t h e r a 

policeman o r a s o l d i e r c ontinued. (A.E. XIV.) He would l i e or s t e a l 

i n o rder t o o b t a i n fake guns, badges, and h o l s t e r s and, on a t l e a s t 

one o c c a s i o n , he was found p u b l i c l y i m p e r s o n a t i n g policemen and 

s o l d i e r s . (A.E. XIV.) 

In 2006, Dr. Nida N i c a s i o , a l i c e n s e d p s y c h i a t r i s t working 

w i t h the Orange County Mental H e a l t h care S e r v i c e s Agency, a g a i n 

diagnosed Joshua w i t h autism. (A.E. I I at 3; A.E. I I E x h i b i t 1.) 

A f t e r Joshua was a r r e s t e d i n January 2006, f o r p o s s e s s i n g s t o l e n I -

Pods and a k n i f e a t Newport Harbor High S c h o o l , she recommended 

t h a t he be sent t o a r e s i d e n t i a l treatment f a c i l i t y . (A.E. I I a t 

4; A.E. I I E x h i b i t 1.) 

Ms. F r y p e t i t i o n e d the S u p e r i o r Court s i t t i n g i n Orange County 

C a l i f o r n i a f o r an order a p p o i n t i n g her as a l i m i t e d c o n s e r v a t o r 

over Joshua. (A.E. I I a t 4; A.E. I I E x h i b i t 3.) Joshua was 

re p r e s e n t e d by the Orange County P u b l i c Defender. (A.E. I I at 58.) 

Among o t h e r t h i n g s , Ms. Fry p e t i t i o n e d the c o u r t t o c o n t r o l and 

l i m i t the r i g h t of Joshua t o c o n t r a c t . (A.E. I I at 4 9.) A c c o r d i n g 

t o the p e t i t i o n , Joshua i s " i m p u l s i v e and l a c k s a b i l i t y t o 

comprehend the terms of a c o n t r a c t . " I d . 
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A f t e r a h e a r i n g on A p r i l 10, 2006, the S u p e r i o r Court of 

C a l i f o r n i a i n Orange County gra n t e d the p e t i t i o n f o r l i m i t e d 

c o n s e r v a t o r s h i p over Joshua, who was then e i g h t e e n and o t h e r w i s e 

l e g a l l y c o n s i d e r e d t o be an a d u l t . (A.E. I I at 6; A.E. I I E x h i b i t 

4; 5.) The Court's order a l l o w e d Ms. Fry t o f i x Joshua's 

r e s i d e n c e , make d e c i s i o n s r e g a r d i n g h i s e d u c a t i o n , and i t gave her 

e x c l u s i v e a u t h o r i t y t o e n t e r i n t o c o n t r a c t s and t o make m e d i c a l 

d e c i s i o n s on h i s b e h a l f . (A.E. I I a t 6; A.E. I I E x h i b i t 4; 5.) 

The Court found t h a t Joshua was d e v e l o p m e n t a l l y d i s a b l e d as d e f i n e d 

i n C a l i f o r n i a Probate Code § 1420, and t h a t he was unable t o 

p r o v i d e f o r h i s needs f o r p h y s i c a l h e a l t h , c l o t h i n g , food, and 

s h e l t e r . (A.E. I I at 6; A.E. I I E x h i b i t 4; 5.) The 

c o n s e r v a t o r s h i p was i n p l a c e at the time of t r i a l , and i t remains 

i n e f f e c t as o f t h i s f i l i n g . 

U s i n g her new a u t h o r i t y as Joshua's c o n s e r v a t o r , Ms. F r y 

e n r o l l e d Joshua i n the Devereux Cleo Wallace Treatment F a c i l i t y i n 

Denver, Colorado. (A.E. I I a t 9; A.E. I I E x h i b i t 6.) The 

i n s t i t u t i o n i s a l o c k down f a c i l i t y a d v e r t i s e d as "Colorado's 

premier f a c i l i t y f o r the treatment o f p s y c h i a t r i c , e m o t i o n a l , and 

be h a v i o r problems i n c h i l d r e n and a d o l e s c e n t s r a n g i n g from 8 t o 

21." (A.E. I I a t 9; A.E. I I E x h i b i t 6.) Devereux p r o v i d e d the 

h i g h l y i n t e n s i v e i n p a t i e n t t h e r a p y recommended by Dr. N i c a s i o . 

A f t e r f i f t e e n months at Devereux, Joshua r e t u r n e d t o I r v i n e , 
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C a l i f o r n i a , where he l i v e d i n an a d u l t group home f o r the m e n t a l l y 

d i s a b l e d . 

On Saturday, January 5, 2008, Gunnery Sergeant Matthew M. 

Teson, a Marine Corps r e c r u i t e r , p i c k e d Joshua up a t the group home 

and e n l i s t e d him i n the Marine Corps. (R. a t 146-47.) The two had 

met a t a Young Marines f u n c t i o n two years e a r l i e r b e f o r e Joshua was 

e x p e l l e d from Newport Harbor High Sch o o l , and they had kept i n 

c o n t a c t w i t h one another. (R. at 141; A.E. XXI a t 3.) The 

m i l i t a r y judge found t h a t , a t the time of Joshua's e n l i s t m e n t . 

Gunnery Sergeant Teson knew or should have known Joshua had been 

a r r e s t e d and t h a t he had been e x p e l l e d from Newport Harbor High 

School. (A.E. XXI a t 3.) He a l s o found t h a t Gunnery Sergeant 

Teson knew or sh o u l d have known t h a t Joshua graduated h i g h s c h o o l 

a t an i n s t i t u t i o n f o r c h i l d r e n and a d o l e s c e n t s w i t h p s y c h i a t r i c , 

e m o t i o n a l , or b e h a v i o r a l problems. (A.E. XXI at 3.) 

Gunnery Sergeant Teson a l s o r an a c r i m i n a l background check on 

Joshua t h a t r e f l e c t e d t h a t he had been charged w i t h v e h i c l e 

b u r g l a r y , r e c e i v i n g s t o l e n p r o p e r t y , and c a r r y i n g a d i r k o r dagger. 

(A.E. XXI a t 3-4.) He had a l s o been a d v i s e d t h a t Ms. Fry was 

Joshua's c o n s e r v a t o r and t h a t she d i d not want Joshua t o j o i n the 

Marine Corps, (A.E. XXI at 4.) "Without i n v e s t i g a t i n g the 

c o n s e r v a t o r s h i p f u r t h e r , GySgt Teson a d v i s e d the accused t h a t the 

c o n s e r v a t o r s h i p and h i s grandmother's o p p o s i t i o n t o him j o i n i n g the 
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Marine Corps were i r r e l e v a n t i n t h a t he was over 18 years o f age." 

(A.E. XXI a t 4.) 

On January 1, 2008, Joshua passed h i s p h y s i c a l and the Armed 

S e r v i c e s V o c a t i o n a l A p t i t u d e B a t t e r y at M i l i t a r y Entrance 

P r o c e s s i n g S t a t i o n , Los Angeles, C a l i f o r n i a . (A.E. XXI at 4.) A 

h o s p i t a l corpsman who l a t e r examined Joshua was s u r p r i s e d t o see 

t h a t the r e c o r d of the p h y s i c a l exam conducted t h a t day d i d not 

r e f e r e n c e Joshua's p r e v i o u s appendectomy or the r e s u l t i n g s c a r on 

h i s abdomen. (R. a t 50.) 

A week l a t e r . P r i v a t e Fry e n t e r e d bootcamp. He was counseled 

f o r m i s s i n g t r a i n i n g and f o r b e i n g on bed r e s t and l i g h t duty. 

{A.E. XXI a t 5.) He s t o l e peanut b u t t e r from the chow h a l l and 

kept i t i n a sock. (A.E. XXI at 5; R. at 34, 75.) He u r i n a t e d i n 

h i s canteen. (A.E. XXI at 5; R. at 40.) He r e f u s e d t o shave and 

l i e d about ha v i n g shaved. (A.E. XXI a t 5.) On one o c c a s i o n he 

r e f u s e d t o eat h i s food and, when he was c o n f r o n t e d by h i s d r i l l 

i n s t r u c t o r s i n the mess h a l l , he attempted t o escape bootcamp. (R. 

a t 38-39; 78-79.) One of h i s d r i l l i n s t r u c t o r s t e s t i f i e d he was i n 

the bottom t w e n t y - f i v e percent of r e c r u i t s i n h i s p l a t o o n . (R. at 

45.) 

During one o f h i s many v i s i t s t o m e d i c a l , he t o l d H o s p i t a l 

Corpsman F i r s t C l a s s E r i n Lawlor t h a t he had autism. (R. a t 49¬

50.) Because h i s m e d i c a l r e c o r d c o n t a i n e d n o t h i n g t o s u b s t a n t i a t e 
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P r i v a t e F ry's c l a i m s , she c a l l e d Ms. Fry. (R. at 55.) Ms. F r y 

v e r i f i e d t h a t he had been diagnosed w i t h autism, and t o l d HMl 

Lawlor t h a t she wanted the Marine Corps t o send him home. (R. at 

55.) Ms. Fry informed HMl Lawlor t h a t he was m e d i c a l l y d i s a b l e d 

and r e c e i v i n g S o c i a l S e c u r i t y D i s a b i l i t y Insurance as a r e s u l t of 

h i s mental c o n d i t i o n . {R. at 58.) HMl Lawlor had never 

encountered a Marine w i t h autism or a Marine who was m e d i c a l l y 

d i s a b l e d and r e c e i v i n g S o c i a l S e c u r i t y D i s a b i l i t y Insurance. (R. 

at 58; A.E. IX at 4.) 

HMl Lawlor c o n t a c t e d her s u p e r v i s o r , L i e u t e n a n t Phelps, a 

p h y s i c i a n ' s a s s i s t a n t . (R. a t 58.) L i e u t e n a n t Phelps never 

examined P r i v a t e F r y . (R. at 58.) L i e u t e n a n t Phelps t o l d her t h a t 

t h e r e was n o t h i n g i n P r i v a t e F ry's m e d i c a l r e c o r d d i a g n o s i n g him 

w i t h a u tism and t h a t P r i v a t e Fry was t h e r e f o r e f i t f o r duty. (R. 

a t 57-58.) 

HMl Lawlor informed P r i v a t e F ry's d r i l l i n s t r u c t o r s he was f i t 

f o r duty. P r i v a t e F ry's t r a i n i n g r e c o r d i n d i c a t e s , "SNR s t a t e d 

t h a t he had been diagnosed w i t h h a v i n g asthma and as b e i n g 

a u t i s t i c . SNR was sent to m e d i c a l t o be e v a l u a t e d on t r a i n i n g day 

15 and was sent back as f u l l duty. I [Senior D r i l l I n s t r u c t o r ] 

spoke w i t h HMl [Lawlor] p e r s o n a l l y and she t o l d me t h e r e was 

n o t h i n g wrong w i t h the r e c r u i t . " (A.E. XXI at 5.) 

7 



A f t e r r e c e i v i n g a phone c a l l from Ms. Fry, Gunnery Sergeant 

Teson c a l l e d P r i v a t e Fry's S e n i o r D r i l l I n s t r u c t o r , S t a f f Sergeant 

L o u i s L. J e n k i n s . (R. a t 156.) S t a f f Sergeant J e n k i n s t o l d him 

t h a t P r i v a t e F r y was a substandard r e c r u i t and t h a t he was on the 

verge of b e i n g dropped because he was m i s s i n g so much t r a i n i n g . 

(R. at 156.) But S t a f f Sergeant J e n k i n s a l s o informed him t h a t he 

was going t o take a " s p e c i a l i n t e r e s t " i n P r i v a t e Fry's success. 

(R, a t 156.) There would be no a d d i t i o n a l n e g a t i v e e n t r i e s i n 

P r i v a t e F r y ' s t r a i n i n g r e c o r d . (A.E. XXI at 6.) S t a f f Sergeant 

J e n k i n s would l a t e r t e s t i f y t h a t P r i v a t e F r y was h i s most improved 

r e c r u i t . (R. a t 69.) P r i v a t e F r y graduated from r e c r u i t t r a i n i n g 

on A p r i l 11, 2008. 

While a w a i t i n g t r a i n i n g a t the School of I n f a n t r y , P r i v a t e F r y 

succeeded i n t w i c e a b s e n t i n g h i m s e l f from h i s u n i t . During the 

f i r s t of h i s b r i e f p e r i o d s o f u n a u t h o r i z e d absence he s l e p t on a 

bench a c r o s s from the Post Exchange w h i l e wearing h i s uniform. (R. 

at 269.) During the second, he was apprehended on another bench a t 

Camp Talega. (R. at 274.) A search of h i s c e l l u l a r phone and 

computers r e v e a l e d c h i l d pornography. 

Before the t r i a l , the government re q u e s t e d t h a t C a p t a i n Bruce 

T. Reed examine P r i v a t e Fry. C a p t a i n Reed was a n a v a l r e s e r v i s t 

and a l i c e n s e d p s y c h o l o g i s t i n C a l i f o r n i a . (R. a t 113.) C a p t a i n 

Reed t e s t i f i e d t h a t he was f a m i l i a r w i t h " p a r t s o f " P r i v a t e Fry's 
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m e d i c a l h i s t o r y and h i s med i c a l r e c o r d , "what t h e r e was of i t , " 

(R. a t 115.) When the p r o s e c u t o r asked i f P r i v a t e Fry had the 

c a p a c i t y t o understand the e f f e c t of e n l i s t i n g i n the Marine Corps 

he r e p l i e d , " I would say t h a t ' s a p a r t i a l y e s . " (R. a t 115.) When 

asked i f P r i v a t e Fry was able t o a p p r e c i a t e the nature and q u a l i t y 

of h i s conduct C a p t a i n Reed r e p l i e d , " I would b e l i e v e yes, M o s t l y , 

yes." (R. a t 116.) When asked a g a i n by the p r o s e c u t o r i f he 

understood the means and e f f e c t of b e i n g e n l i s t e d and e n l i s t i n g i n 

the armed f o r c e s C a p t a i n Reed r e p l i e d , " W e l l , l e t me-I'm going t o 

hedge t h a t a b i t . " (R. at 117.) The p r o s e c u t o r then asked C a p t a i n 

Reed i f "by a 51 percent s t a n d a r d do you b e l i e v e he was a b l e t o 

understand the e f f e c t of being e n l i s t e d i n the armed f o r c e s ? " (R. 

at 117.) C a p t a i n Reed r e p l i e d , " W e l l , when you ask me 51 pe r c e n t 

or more, I would have t o say yes. " {R. at 117.) 

C a p t a i n Reed conceded he d i d not have P r i v a t e Fry's f u l l 

m e d i c a l h i s t o r y when he made h i s d i a g n o s i s t h a t P r i v a t e F r y c o u l d 

more l i k e l y than not understand the e f f e c t of e n l i s t i n g i n the 

armed f o r c e s . (R. at 122.) He a l s o had no knowledge t h a t P r i v a t e 

F r y was a conservatee. (R. at 123.) He d e s c r i b e d h i s r e a c t i o n t o 

l a t e r l e a r n i n g t h a t P r i v a t e Fry was a conservatee. (R. a t 123.) 

" I was aghast i n t h a t I d i d n o t - I have never seen anybody on a c t i v e 

duty t h a t was a l s o h a v i n g a c o n s e r v a t o r a s s i g n e d t o them." (R. at 

123.) C a p t a i n Reed, who i n h i s c i v i l i a n c a p a c i t y had worked w i t h 
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C a l i f o r n i a ' s probate c o u r t s e s t a b l i s h i n g c o n s e r v a t o r s h i p s , 

t e s t i f i e d t h a t a conservatee can't perform " c e r t a i n f i n a n c i a l o r 

ot h e r w i s e o b l i g a t i o n s . " (R. at 123.) " I don't n e c e s s a r i l y see 

t h a t he c o u l d go and buy a c a r or something l i k e t h a t . " (R. a t 

124.) 

C a p t a i n Reed was c o r r e c t ; a t the time of h i s e n l i s t m e n t Joshua 

Fr y c o u l d not have purchased a c a r i n C a l i f o r n i a . P h i l i p Gold, the 

a t t o r n e y who d r a f t e d Ms. Fry's p e t i t i o n f o r a l i m i t e d 

c o n s e r v a t o r s h i p over Joshua, e x p l a i n e d i n a sworn d e c l a r a t i o n t h a t 

Joshua had no c a p a c i t y t o c o n t r a c t . (A.E. X at 4.) I n g r a n t i n g 

the p e t i t i o n f o r a l i m i t e d c o n s e r v a t o r s h i p , the S u p e r i o r Court 

r e l i e d on a sworn d e c l a r a t i o n of Dr. Schuck, who had t r e a t e d Joshua 

f o r a decade. (A.E. I I at 47; A.E. XIV.) I n a l a t e r a f f i d a v i t , 

she s t a t e d Joshua d i d not have the "mental c a p a c i t y t o understand 

the s i g n i f i c a n c e o f h i s e n l i s t m e n t i n the m i l i t a r y . " (A.E. XIV at 

4.) And, as a r e s u l t o f the S u p e r i o r Court's o r d e r , f e d e r a l law 

p r o h i b i t s Joshua from p o s s e s s i n g f i r e a r m s or ammunition. 18 U.S.C. 

92 2 ( g ) ( 4 ) ; United States v. B.H., 466 F. Supp. 2d 1139 (N.D. Iowa 

2006) . 

But the m i l i t a r y judge found he c o u l d e n l i s t i n the Marine 

Corps. (A.E. XXI.) The m i l i t a r y judge based h i s r u l i n g on P r i v a t e 

F r y ' s de facto c a p a c i t y t o c o n t r a c t , which was evidenced by h i s 

a b i l i t y t o pass the ASVAB, graduate from r e c r u i t t r a i n i n g , and 
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stand watch at the School o f I n f a n t r y . {A.E. XXI a t 9.) 

A l t e r n a t i v e l y , the m i l i t a r y judge found Ms. Fry a u t h o r i z e d P r i v a t e 

Fry's c o n s t r u c t i v e e n l i s t m e n t by f a i l i n g t o o b j e c t t o the c o n t r a c t . 

{A.E. XXI a t 12-13.} 

The lower c o u r t a f f i r m e d the r u l i n g s o f the m i l i t a r y judge 

c i t i n g the f a c t t h a t P r i v a t e F r y " l i v e d i n an o r g a n i z e d s o c i e t y . " 

United States v. Fry, No. NMCCA 201000179(N-M. Ct. Crim. App. 

January 27, 2011). The Court concluded the " C a l i f o r n i a c o u r t ' s 

i s s u a n c e of a c o n s e r v a t o r s h i p d i d not mean t h a t the a p p e l l a n t d i d 

not have the c a p a c i t y t o understand the s i g n i f i c a n c e o f h i s 

e n l i s t m e n t . " United States v. Fry, No. NMCCA 201000179{N-M. Ct. 

Crim. App. January 27, 2011). 

Summary of Argument 

Due t o A p p e l l a n t ' s mental d i s a b i l i t i e s , a C a l i f o r n i a c o u r t 

found t h e r e was c l e a r and c o n v i n c i n g e v i d e n c e A p p e l l a n t ' s r i g h t 

t o c o n t r a c t s h o u l d be r e s t r i c t e d and t h a t h i s grandmother and 

c o n s e r v a t o r s h o u l d be g i v e n c o n t r o l o f t h a t r i g h t . (A.E. I I at 

59.) A d d i t i o n a l l y , t h e v e r y e s t a b l i s h m e n t o f a c o n s e r v a t o r s h i p 

i s a j u d i c i a l d e t e r m i n a t i o n o f the i n c a p a c i t y o f t h e c o n s e r v a t e e . 

C a l . C i v . Code § 40 (2011); 15 C a l . J u r . C o n t r a c t s § 60 (2011). 

Under C a l i f o r n i a law, as w e l l as f e d e r a l law and t h e Supreme 

C o u r t ' s h o l d i n g i n In Re Grimley, 137 U.S. 147 (1890), 

A p p e l l a n t ' s i n c a p a c i t y t o c o n t r a c t r e n d e r e d h i s e n l i s t m e n t void 
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ab initio, and he was never p r o p e r l y s u b j e c t t o c o u r t - m a r t i a l 

j u r i s d i c t i o n . 

Argument 

I. 

PRIVATE FRY'S ENLISTMENT IN THE MARINE CORPS 
WAS VOID AB INITIO. 

E n l i s t m e n t c o n t r a c t s are governed by p r i n c i p l e s of c o n t r a c t 

law. In re Grimley, 137 U.S. 147 (1890); Santiago v. Rumsfeld, 407 

F. 3d 1018 (9*̂ ^ C i r . 2005); Winch v. England, 327 F. 3d 1296 (11^^ 

C i r . 2003); Peavy v. Warner, 493 F. 2d 748 (5^^ C i r . 1974). Under 

t r a d i t i o n a l c o n f l i c t - o f - l a w r u l e s , c a p a c i t y t o c o n t r a c t i s t o be 

determined by the law of the p l a c e of c o n t r a c t i n g . 16 AM JUR. 2d 

C o n f l i c t of Laws § 97 (2010); Irving Trust Co. v. Day, 314 U.S. 556 

(1942). Under C a l i f o r n i a law, where A p p e l l a n t ' s e n l i s t m e n t 

c o n t r a c t was signe d , " [ t ] h e e s t a b l i s h m e n t of a c o n s e r v a t o r s h i p 

under Probate Code §§ 1400-2893 c o n s t i t u t e s a j u d i c i a l 

d e t e r m i n a t i o n of i n c a p a c i t y . " C a l i f o r n i a Law of C o n t r a c t s , 2.26 

( c i t i n g C a l i f o r n i a C i v i l Code § 4 0 ( b ) ) ; 14 Ca. J u r . C o n t r a c t s §§ 

59-60 (2011); Hogan v. Robinson, 2007 U.S. D i s t . L E X I S 11705 (E.D. 

C a l . 2 0 0 7 ) ( C o n t i n u a t i o n of c o n s e r v a t o r s h i p under C a l i f o r n i a law 

e s t a b l i s h e d l a c k o f l e g a l c a p a c i t y t o j o i n f e d e r a l l a w s u i t . ) 

In the case of de v e l o p m e n t a l l y d i s a b l e d a d u l t s , C a l i f o r n i a law 

pr o v i d e s f o r a l i m i t e d c o n s e r v a t o r s h i p . Under a l i m i t e d 
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c o n s e r v a t o r s h i p , d i s a b l e d a d u l t conservatees r e t a i n a l l l e g a l and 

c i v i l r i g h t s not r e s t r i c t e d by a c o u r t o r d e r . C a l . Prob. Code § 

1801(d). C a l i f o r n i a Probate Code s t a t e s t h a t conservatees s h a l l 

r e t a i n seven powers o r c o n t r o l s u n l e s s those powers or c o n t r o l s are 

r e s t r i c t e d by c o u r t o r d e r on a p e t i t i o n from the l i m i t e d 

c o n s e r v a t o r : 

(1) To f i x the r e s i d e n c e or s p e c i f i c d w e l l i n g of the l i m i t e d 
c o n s e r v a t e e ; 
(2) Access the c o n f i d e n t i a l r e c o r d s and papers of the l i m i t e d 
c o n s e r v a t e e ; 
(3) To consent or w i t h o l d consent t o the marriage o f , or the 
entrance i n t o a r e g i s t e r e d domestic p a r t n e r h s i p by, the 
l i m i t e d c o n s e r v a t e e ; 
(4) The r i g h t of the l i m i t e d conservatee t o c o n t r a c t ; 
(5) The power o f the l i m i t e d conservatee t o g i v e o r w i t h h o l d 
m e d i c a l consent; 
(6) The l i m i t e d conservatee's r i g h t t o c o n t r o l h i s or her own 
s o c i a l and s e x u a l c o n t a c t s and r e l a t i o n s h i p s ; 
(7) D e c i s i o n s c o n c e r n i n g the e d u c a t i o n o f the l i m i t e d 
c o n s e r v a t e e . 

Upon a showing of c l e a r and c o n v i n c i n g evidence, the Court 

r e s t r i c t e d A p p e l l a n t ' s r i g h t t o c o n t r a c t , and gave Ms. F r y c o n t r o l 

of t h a t r i g h t . (A.E. I I . ) ; Conservatorship of Sanderson, 106 C a l . 

App. 3d 611, 620 ( C a l . App. 1 9 8 0 ) ( S e t t i n g f o r t h c l e a r and 

c o n v i n c i n g burden f o r c o n s e r v a t o r s h i p s because " t o a l l o w many of 

the r i g h t s and p r i v i l e g e s o f everyday l i f e t o be s t r i p p e d from an 

i n d i v i d u a l under the same sta n d a r d o f pro o f a p p l i c a b l e t o r u n - o f -

the m i l l automobile n e g l i g e n c e a c t i o n s cannot be t o l e r a t e d . " ) In 

f a c t , o f the seven r i g h t s l i s t e d i n C a l i f o r n i a ' s Probate Code, 
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A p p e l l a n t r e t a i n e d o n l y the r i g h t t o marry o r e n t e r i n t o a domestic 

p a r t n e r s h i p and c o n t r o l h i s s o c i a l and s e x u a l r e l a t i o n s h i p s . 

Once a c o u r t has adjudged one t o be incompetent, h i s c o n t r a c t 

i s deemed t o be v o i d , "not because he i s unable, u n a s s i s t e d , 

p r o p e r l y t o care f o r h i s p r o p e r t y , or l a c k s understanding of the 

nature and e f f e c t o f the p a r t i c u l a r t r a n s a c t i o n , but because the 

decree of incompetency was n o t i c e t o the w o r l d o f h i s i n c a p a c i t y t o 

make a v a l i d c o n t r a c t . " Hellman Commercial Trust & Sav. Bank. v. 

Alden, 275 P. 794 ( C a l . 1929); O'Brien v. Dudenhoeffer, 16 C a l . 

App. 4̂^̂  327 ( C a l . App. 1993); 14 C a l . J u r . 3d C o n t r a c t s § 59 

(2011). Agreements between incompetent persons, a f t e r a gu a r d i a n 

has been appointed, are v o i d . O'Brien v. United Bank & Trust Co., 

100 C a l . App. 325 ( C a l . App. 1929). Where a guardian has been 

ap p o i n t e d f o r an incompetent person, he can o n l y be r e s t o r e d t o 

c a p a c i t y by the procedures e s t a b l i s h e d i n the C a l i f o r n i a Probate 

Code § 1470. Estate of Kay, 181 P. 2d 1 ( C a l . 1947). 

The lower c o u r t h e l d t h a t " C a l i f o r n i a d i d not determine t h a t 

the a p p e l l a n t was i n c a p a b l e o f managing h i s own a f f a i r s , 

incompetent, or i n s a n e . " United States v. Fry, No. NMCCA 

201000179(N-M. Ct. Crim. App. January 27, 2011). The c o u r t f u r t h e r 

h e l d A p p e l l a n t f u l l y r e t a i n e d h i s r i g h t t o e n t e r i n t o c o n t r a c t s , 

and t h a t h i s c o n t r a c t s were merely v o i d a b l e by h i s c o n s e r v a t o r , Ms. 

Fry. Id. For t h i s p r o p o s i t i o n , the lower c o u r t c i t e d , C a l . Prob. 
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Code § 1801(d), which s t a t e s l i m i t e d conservatees r e t a i n a l l r i g h t s 

not j u d i c i a l l y d e s i g n a t e d as l e g a l d i s a b i l i t i e s and s p e c i f i c a l l y 

g r a n t e d t o the c o n s e r v a t o r . I d. But the c o u r t f a i l e d t o e x p l a i n 

how A p p e l l a n t r e t a i n e d the r i g h t t o c o n t r a c t when the S u p e r i o r 

Court, a c t i n g pursuant t o §§ 1801(d) and 2351.5 of the Probate 

Code, e x p r e s s l y l i m i t e d A p p e l l a n t ' s r i g h t t o e n t e r i n t o c o n t r a c t s 

on h i s b e h a l f and gave Ms. F r y c o n t r o l of t h a t r i g h t . (A.E. I I at 

65-66.)2 

The lower c o u r t c i t e d no a u t h o r i t y f o r i t s i n t e r p r e t a t i o n of 

the C a l i f o r n i a Probate Code, which would e f f e c t i v e l y render the 

appointment o f a c o n s e r v a t o r a l l but meaningless g i v e n t h a t " [ t ] h e 

purpose of a c o n s e r v a t o r s h i p i s t o p r o t e c t persons who are unable 

t o make reasonable f i n a n c i a l d e c i s i o n s about t h e i r r e s o u r c e s . " 

Young v. Thomas, 210 C a l . App. 3d 812 ( C a l . App. 1989). In f a c t , 

any a u t h o r i t y f o r the lower c o u r t ' s h o l d i n g was abrogated i n 1979, 

when the C a l i f o r n i a l e g i s l a t u r e amended i t s probate code t o r e v e r s e 

Board of Regents v, Davis, 14 C a l . 3d 33 ( C a l . 1975), a j u d i c i a l 

d e c i s i o n f i n d i n g t h a t l i m i t e d conservatees r e t a i n e d some c a p a c i t y 

t o c o n t r a c t . 14 Ca. J u r . C o n t r a c t s § 60 (2011). And i t s 

i n t e r p r e t a t i o n c o n f l i c t s not o n l y w i t h the d e c i s i o n s o f the 

C a l i f o r n i a c o u r t s c i t e d above, but a l s o of ot h e r f e d e r a l c o u r t s 

^ The word " l i m i t e d " i s a term of a r t under C a l i f o r n i a law, and i t 
c o n s t i t u t e s a revocation of the conservatee's r i g h t t o c o n t r a c t . {A.E. X.); 
14 Ca. Jur. Contracts § 60 (2011). 
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t h a t have addressed the impact of a c o n s e r v a t o r s h i p on a 

conservatee's c a p a c i t y t o e n t e r i n t o b i n d i n g l e g a l agreements. See 

e.g., Bacher v. Patencio, 368 F. 2d 1010, 1011 (9^^ C i r . 

1966)(Chambers, J , , c o n c u r r i n g ) ( " T h e e x i s t e n c e of t h i s c o n s e r v a t o r 

d e p r i v e d the [conservatee] of h i s p e r s o n a l r i g h t t o make C a l i f o r n i a 

c o n t r a c t s about h i s l a n d i n C a l i f o r n i a , j u s t as i f he were w i l d l y 

i n s a n e . " ) ; Bank of America v. Saville, 416 F. 2d 265 (7^^ C i r . 

1 9 6 9 ) ( I n v a l i d a t i n g g i f t s of s t o c k because conservatee l a c k s 

c a p a c i t y t o make an e f f e c t i v e g i f t . ) . 

L i k e C a l i f o r n i a , Congress has c o d i f i e d the l o n g s t a n d i n g r u l e 

t h a t incompetent persons cannot e n l i s t i n the armed f o r c e s . 10 

U.S.C. §§ 504; 802. The lower c o u r t c o r r e c t l y noted t h a t A r t i c l e 

2, UCMJ, was i n t e n d e d t o c o d i f y In Re Grimley, 137 U.S. 147 (1890), 

which i n v a l i d a t e d e n l i s t m e n t c o n t r a c t s "where t h e r e i s i n s a n i t y , 

i d i o c y , i n f a n c y , or any other d i s a b i l i t y which, i n i t s n a t u r e , 

d i s a b l e s a p a r t y from changing h i s s t a t u s or e n t e r i n g i n t o new 

r e l a t i o n s , " Grimley, a t 153. 

T h i s Court has a l s o r e c o g n i z e d t h a t l a c k of c a p a c i t y t o 

c o n t r a c t or a l a c k of v o l u n t a r i n e s s may v o i d an e n l i s t m e n t 

c o n t r a c t . United States v. Valadez, 5 M.J. 470, 474 (C.M.A. 1978). 

When Congress amended A r t i c l e 2, UCMJ, t o abrogate t h i s Court's 

r e c r u i t e r - m i s c o n d u c t j u r i s p r u d e n c e i n 1980, i t expressed i t s 

i n t e n t i o n t h a t t h i s Court's j u r i s p r u d e n c e r e l a t e d t o c a p a c i t y t o 
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c o n t r a c t and l a c k o f v o l u n t a r i n e s s remain u n d i s t u r b e d . " I t a l s o 

o v e r r u l e s t h a t p o r t i o n of United States v. Valadez, 5 M.J. 470, 473 

(C.M.A. 1978), which s t a t e d t h a t an uncured r e g u l a t o r y e n l i s t m e n t 

d i s q u a l i f i c a t i o n , not amounting t o a l a c k o f c a p a c i t y or 

v o l u n t a r i n e s s , prevented a p p l i c a t i o n of the d o c t r i n e of 

c o n s t r u c t i v e e n l i s t m e n t . " SEN. REP. NO. 96-197, a t 122(1980). 

At time P r i v a t e F r y p u r p o r t e d l y e n l i s t e d , he l a c k e d the c a p a c i t y t o 

c o n t r a c t , and h i s e n l i s t m e n t was v o i d . Valadez, 5 M.J. at 474. 

The lower c o u r t h e l d t h a t a " s t a t e has [no] l e g a l a u t h o r i t y t o 

l i m i t the r i g h t of a c i t i z e n t o e n l i s t i n the armed f o r c e s by the 

c r e a t i o n of a l i m i t e d c o n s e r v a t o r s h i p . " United States v. Fry, No. 

NMCCA 201000179(N-M. Ct. Crim. App. January 27, 2011). A p p e l l a n t 

concedes a s t a t e may not r e s t r i c t i t s c i t i z e n s from e n l i s t i n g i n 

the armed f o r c e s through the a r b i t r a r y c r e a t i o n of a l i m i t e d 

c o n s e r v a t o r s h i p or through any o t h e r means. But s t a t e j u d i c i a l 

d e t e r m i n a t i o n s o f i n c a p a c i t y t o c o n t r a c t govern e n l i s t m e n t 

c o n t r a c t s s i g n e d i n t h a t j u r i s d i c t i o n . 16 AM JUR. 2d C o n f l i c t of 

Laws § 97 (2010); Irving Trust Co. v. Day, 314 U.S. 556 (1942). 

F o l l o w i n g the e s t a b l i s h m e n t of a c o n s e r v a t o r s h i p over A p p e l l a n t , 

"the decree o f incompetency was n o t i c e t o the w o r l d o f h i s 

i n c a p a c i t y t o make a v a l i d c o n t r a c t . " Hellman Commercial Trust & 

Sav. Bank., 275 P. 794. 

The lower c o u r t concluded t h a t c a p a c i t y t o s i g n e n l i s t m e n t 
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c o n t r a c t s i s s o l e l y governed by In Re Grimley, 137 U.S. 147 (1890), 

and the c o d i f i c a t i o n of t h a t case found i n A r t i c l e 2, UCMJ and 10 

U.S.C. § 504. But even i f s t a t e j u d i c i a l d e t e r m i n a t i o n s of 

i n c a p a c i t y t o c o n t r a c t are not d i s p o s i t i v e i n a n a l y z i n g c a p a c i t y t o 

e n l i s t as the lower c o u r t suggests, they c o n s t i t u t e c o m p e l l i n g 

evidence A p p e l l a n t was s u f f e r i n g from a " d i s a b i l i t y which, i n i t s 

n a t u r e , d i s a b l e s a p a r t y from changing h i s s t a t u s or e n t e r i n g i n t o 

new r e l a t i o n s . " Grimley, 137 U.S. at 153. 

In the c o n t e x t of f e d e r a l f i r e a r m s p r o s e c u t i o n s , f e d e r a l 

c o u r t s r o u t i n e l y l o o k t o s t a t e law t o determine the f e d e r a l 

q u e s t i o n of whether an i n d i v i d u a l has been a d j u d i c a t e d as m e n t a l l y 

d e f e c t i v e or has been committed. United States v. Whiton, 48 F. 3d 

356, 358 (8^^ C i r . 1995); United States v. Giardina, 861 F. 2d 1334, 

1335 ib''^ C i r . 1988). At the v e r y l e a s t , t h i s Court s h o u l d seek 

"guidance from s t a t e law..." on the s i m i l a r f e d e r a l q u e s t i o n of 

mental c a p a c i t y t o c o n t r a c t . Giardina, 861 F. 2d at 1335; see 

also. Fed. R. C i v . P. 1 7 ( b ) ( r e q u i r i n g t h a t c a p a c i t y of an 

i n d i v i d u a l t o sue be determined by the law of t h a t i n d i v i d u a l ' s 

d o m i c i l e . ) 

The lower c o u r t r e l i e d s o l e l y on the m i l i t a r y judge's ad hoc 

use of Rule f o r C o u r t s - M a r t i a l 706 t o determine A p p e l l a n t ' s 

c a p a c i t y t o c o n t r a c t at the time of h i s e n l i s t m e n t . (A.E. X I I I . ) 

Without the b e n e f i t of A p p e l l a n t ' s m e d i c a l h i s t o r y , or even 
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knowledge t h a t he was a conservatee. Dr. Reed opined A p p e l l a n t 

c o u l d more l i k e l y than not "understand the e f f e c t o f b e i n g e n l i s t e d 

i n the armed f o r c e s . " (R. at 117.) H i s w r i t t e n r e p o r t s t a t e s 

A p p e l l a n t d i d not have a severe mental d i s e a s e or d e f e c t , and he 

f a i l e d t o p r o p e r l y diagnose A p p e l l a n t as a u t i s t i c as ot h e r 

p s y c h o l o g i s t s and p s y c h i a t r i s t s had done f o r over a decade. (A.E. 

X I I I . ) The lower c o u r t noted the " c a v e a t " Dr. Reed p l a c e d on h i s 

o p i n i o n , but found A p p e l l a n t ' s c a p a c i t y t o c o n t r a c t i n "the r e c o r d 

as a whole." United States v. Fry, No. NMCCA 201000179, n. 4 (N-M. 

Ct. Crim. App. January 27, 2011). Given A p p e l l a n t ' s e x t e n s i v e 

m e d i c a l h i s t o r y t o the c o n t r a r y , and g i v e n t h a t a j u d i c i a l 

d e t e r m i n a t i o n of i n c a p a c i t y t o c o n t r a c t was made by c l e a r and 

c o n v i n c i n g evidence be f o r e a c o u r t e s t a b l i s h e d and b e t t e r equipped 

t o make such d e t e r m i n a t i o n s , the m i l i t a r y judge's f a c t u a l f i n d i n g 

of c a p a c i t y t o c o n t r a c t i s c l e a r l y erroneous. United States v. 

Proctor, 37 M.J. 330, 336 (C.M.A. 1993). 

F i n a l l y , the d o c t r i n e o f c o n s t r u c t i v e e n l i s t m e n t i s 

i n a p p l i c a b l e t o t h i s case. The lower c o u r t h e l d A p p e l l a n t ' s 

grandmother f a i l e d t o v o i d h i s e n l i s t m e n t c o n t r a c t . United States 

V. Fry, No. NMCCA 201000179, n. 4 (N-M. Ct. Crim. App. January 27, 

2011). Assuming f o r the sake o f argument t h a t Ms. Fry's r e q u e s t t o 

HMl Lawlor t h a t she send A p p e l l a n t home from bootcamp does not 

c o n s t i t u t e an attempt t o v o i d A p p e l l a n t ' s c o n t r a c t , the lower 
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c o u r t ' s r e l i a n c e on cases i n v o l v i n g the c o n s t r u c t i v e e n l i s t m e n t o f 

minors over the age o f 16 i s m i s p l a c e d . U n l i k e the case of a 

s i x t e e n - y e a r - o l d e n l i s t e e whose p a r e n t s do n o t h i n g t o v o i d h i s 

c o n t r a c t , c o n t r a c t s made a f t e r a j u d i c i a l d e t e r m i n a t i o n o f 

i n c a p a c i t y are v o i d , not merely v o i d a b l e . Restatement C o n t r a c t s 

(2̂ *̂ ) § 13; Rubenstein v. Dr. Pepper Co., 228 F. 2d 528, 536 (8'̂ '̂  

C i r . 1955); United States v. Blanton, 7 U.S.C.M.A. 664 (C.M.A. 

1957). I f t h i s case can be a n a l o g i z e d t o cases i n v o l v i n g the 

e n l i s t m e n t of minors a t a l l , the f a c t s of Blanton more c l o s e l y 

p a r a l l e l t h i s case. L i k e the f o u r t e e n - y e a r - o l d " s o l d i e r " i n 

Blanton, at no time d u r i n g A p p e l l a n t ' s p u r p o r t e d e n l i s t m e n t was he 

"competent t o serve i n the m i l i t a r y . " Blanton, 1 U.S.C.M.A. a t 

667. 

Because A p p e l l a n t has at a l l times l a c k e d the c a p a c i t y t o e n t e r 

i n t o an e n l i s t m e n t c o n t r a c t and v o l u n t a r i l y submit h i m s e l f t o 

m i l i t a r y a u t h o r i t y , the d o c t r i n e o f c o n s t r u c t i v e e n l i s t m e n t , which 

r e q u i r e s an e v e n t u a l submission t o m i l i t a r y a u t h o r i t y , i s 

i n a p p l i c a b l e . See, United States v. McDonagh, 14 M.J. 415, 417 

(C.M.A. 1983); S. Rep. No. 96-197, 96^^ Cong., 1̂ ^ g^g^^ ^21, 122 

(1980) ("A person who i n i t i a l l y does not v o l u n t a r i l y submit t o 

m i l i t a r y a u t h o r i t y or who l a c k s the c a p a c i t y t o do so may do so 

s u c c e s s f u l l y at a l a t e r time and j u r i s d i c t i o n s h a l l a t t a c h at t h a t 

moment.") And a l t h o u g h A p p e l l a n t was p a i d , he was never e n t i t l e d 
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t o m i l i t a r y pay and allowances f o l l o w i n g a j u d i c i a l d e t e r m i n a t i o n 

of i n c a p a c i t y , and he should not even r e c e i v e a DD 2 1 4 . 3 9 Comp. 

Gen. 7 4 2 , 7 4 7 - 7 4 8 ( 1 9 5 0 ) . A p p e l l a n t ' s e n l i s t m e n t c o n t r a c t was 

v o i d , and he was never s u b j e c t t o c o u r t - m a r t i a l j u r i s d i c t i o n . 

WHEREFORE, t h i s Honorable Court s h o u l d s e t a s i d e the f i n d i n g s 

and sentence and d i s m i s s t h i s case w i t h p r e j u d i c e . 
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